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105 (Thomas G Howel |, Managi ng Attorney).

Before Sims, Hohein and Walters, Adm nistrative Tradenark
Judges.

Qpi nion by Walters, Adm nistrative Tradenmark Judge:

Sensor Medi cs Corporation has filed an application to
regi ster the mark CONSTELLATI ON SERI ES on the Principal
Regi ster for, as anended, “hone care nedical devices for the
delivery of continuous positive airway pressure to patients
for treatment of sleep apnea,” in International Cass 10.1!

In response to a requirenent by the Exam ning Attorney,

! Serial No. 76376364, filed February 27, 2002, based on an allegation
of a bona fide intention to use the mark i n conmerce.
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applicant submtted a disclainer of SERIES apart fromthe
mark as a whol e.

The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark CONSTELLATION, previously registered for
“medi cal apparatus, nanely, nedical catheters for diagnostic
and/ or therapeutic uses,”? that, if used on or in connection
with applicant’s goods, it would be likely to cause
confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. W reverse the refusal to register.

The Exam ning Attorney contends that the marks are
essentially identical because the additional word SERIES in
applicant’s mark is a generic termand does not have any
source-indicating significance. The Exam ning Attorney
submtted a dictionary definition of “series” as “a nunber
of simlar or related events or things, one follow ng
anot her” (Canbridge Dictionary of American English, online
edition); and copies of nunerous third-party registrations
for medical and dental products wherein the term SERIES is

di scl ai ned.

2 Registration No. 2,044,221 issued March 11, 1997, to EP Technol ogi es,
Inc., in International Class 10. [Sections 8 and 15 affidavits accepted
and acknow edged, respectively.]
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Regardi ng the respective goods, the Exam ning Attorney
contends that nedical devices for treatnent of sleep apnea
and catheters are rel ated goods that often emanate fromthe
sane source; that sone of the purchasers of both goods are
t he sane because applicant’s product nmust be set up by a
medi cal professional; that the difference in price of the
respective goods is not persuasive because the sane entities
produce both expensive and i nexpensive nedi cal devices; and
that applicant’s identification of goods is sufficiently
broad to enconpass registrant’s catheters for use in the
treatnment of respiratory disorders. |In support of his
position, the Exam ning Attorney submtted copies of two
third-party registrations owed by a single entity for goods
identified as “nedi cal apparatus and instrunents, nanely,
airway respiratory catheters, tubes and positive airway
pressure equi pnent”; two pending applications for nunerous
nmedi cal products, including “nasal CPAP machi nes” and
“suction catheters”; nunerous third-party registrations for
goods including catheters used in connection with
respiratory disorders; a third-party registration for heart-
rel ated nedi cal equi pnment including catheters; and five
excerpts of articles retrieved fromthe Lexi s/ Nexis
dat abase. Three of the five excerpts were too short to
understand the context or nature of the article and, thus,

are of no probative value. The followng two excerpts are
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sufficient to be of sone probative value, although we note
that the first article pertains to use of a CPAP mask in
connection wth a procedure that is likely perfornmed in a
hospital or clinic setting:

Headl i ne: Prospective random zed trial conparing

oxygen adm ni stration during nasal flexible

br onchoscopy

Met hods of suppl enental oxygen delivery during FB

i ncl ude nasal cannula, Venturi mask, continuous

positive airway pressure mask, and pharyngea

cat heter.
[ Chest, Novenber 1, 2001.]

Headl i ne: El der Pharmaceuticals: 1In need of

strong nedi ci ne.

I nstrunents and equi pnent division: The conpany

al so inports and sells various nedi cal equi pnment

and instrunents |ike oxygen concentrators, CPAP

units, bone inagers, nebulisers, heart pacenakers

and rel ated products |ike catheters, guidewres,

etc.

[ The Econom ¢ Tinmes, April 9, 2001.]

Applicant contends that, while both marks include the
term CONSTELLATION, applicant’s mark is not identical to the
regi stered mark; that its unitary mark CONSTELLATI ON SERI ES
is not nerely descriptive of applicant’s goods; and that its
mar k evokes a different commercial inpression fromthe
regi stered mark because it “suggests a series of
constellations rather than the constellation.” [Brief, p.
11.]

Appl i cant contends that the respective goods are quite

different; that the channels of trade and purchasers are
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different; that the cost of each of the products is
significantly different; and that, because its products are
expensi ve, they are purchased wth great care. Applicant
submtted the declaration of Tim Quinn, vice president of
applicant’s related or parent conpany, wherein M. Quinn
made the foll ow ng statenents:

[ Appl i cant’ s] CPAP devices for treatnent of sleep
apnea are sold and used in the home care market.
The treatnment procedure is perfornmed within the
hone environnent wherein the patient, before going
to sleep, puts on a face, nouth, or nasal mask
connected to a source of continuous positive
airway pressure (“CPCP”). The positive airway
pressure delivered to the patient acts as a
pneumatic splint and opens up the airways
preventing snoring and apnea events during sl eep.

No catheters are used with this procedure. Al so,
the use of the device does not require the

assi stance of any nedi cal personnel, except for
the initial set up and training of the patient by
a trained nedical personnel.

To nmy know edge, catheters such as suction
catheters or airway respiratory catheters are
rarely sold or used in the hone care market.

Rat her, they are used within hospital or other in-
patient clinical settings. They also require

adm nistration by a highly trained nedical

pr of essi onal because their uses are associ ated
with invasive nedical procedures.

To ny know edge, el ectrophysi ol ogy mappi ng
catheters for use in electrical mapping of the
heart are specialized catheters that are used only
in hospitals with specialized el ectrophysi ol ogy

| aboratories. These specialized catheters are

al so not sold or used in the home care market.

The price of a CPAP device ranges from about two
hundred fifty dollars to about fifteen hundred
dollars. In contrast, catheters such as suction
catheters used with ventilators typically sell for
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| ess than a dollar each and are sold to hospitals
in bul k.

In further support of its position, applicant submtted
a dictionary definition of “catheter” as “a tubular nedi cal
device for insertion into canals, vessels, passageways, oOr
body cavities usually to permt injection or wthdrawal of
fluids or to keep a passage open” (Merriam Webst er
Dictionary, online edition).

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the |ikelihood of
confusion issue. See Inre E. |. du Pont de Nemoburs & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t] he
fundamental inquiry mandated by Section 2(d) goes to the
cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 USP@@d 1531 (Fed. G r. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) and the cases cited therein. The factors deened

pertinent in this proceeding are di scussed bel ow.
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W turn, first, to a determ nation of whether
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance, sound,
connotation and commercial inpression. The test is not
whet her the marks can be distingui shed when subjected to a
si de- by-si de conpari son, but rather whether the marks are
sufficiently simlar in terns of their overall conmerci al
i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. V.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
al though the marks at issue nmust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not inproper
to give nore weight to this domnant feature in determning
the comercial inpression created by the nmark. See In re
National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cr
1985) .

In this case, applicant’s mark consists of the
registered mark in its entirety, CONSTELLATION, with the
addition of the word SERIES, i.e., CONSTELLATI ON SERI ES.
CONSTELLATION is an arbitrary termin connection with the

respective goods and there is no indication that it is other
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than a strong nmark in connection with registrant’s goods.
VWhile we agree with applicant that we nmust consider the
marks in their entireties, we nmust also consider themin
relation to the identified goods. Thus, we find it highly
unli kely that the connotation of applicant’s mark woul d be
“a series of constellations,” as applicant argues. Rather,
the connotation of CONSTELLATION SERIES is likely to be
substantially simlar to the connotation of CONSTELLATI ON.
CONSTELLATION is likely to be perceived as the dom nant term
in applicant’s mark because it is arbitrary in connection
with applicant’s goods, it is the first termin applicant’s
mark, and it is followed by a common descriptive term
Further, the termSERIES is likely to be perceived as
i ndi cating that the CONSTELLATI ON SERI ES products are part
of the Iine of CONSTELLATION products. For these reasons,
we also find that the overall commercial inpressions of the
two marks are substantially simlar. W conclude that the
marks are sufficiently simlar in appearance, sound,
connotation and overall commercial inpression that, if used
in connection with the sane or rel ated goods, confusion as
to the source of the goods is |ikely.

Turning to consider the goods involved in this case, we
note that the question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services

recited in applicant’s application vis-a-vis the goods or
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services recited in the registration, rather than what the
evi dence shows the goods or services actually are. Canadi an
| rperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See also, Cctocom Systens,
Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP2d 1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Anerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).
Further, it is a general rule that goods or services need
not be identical or even conpetitive in order to support a
finding of likelihood of confusion. Rather, it is enough
that goods or services are related in sonme manner or that
the circunstances surrounding their marketing are such that
they would be likely to be seen by the sane persons under
ci rcunst ances which could give rise, because of the narks
used therewith, to a mstaken belief that they originate
fromor are in sone way associated with the sanme producer or
that there is an associ ati on between the producers of each
parties’ goods or services. Inre Melville Corp., 18 USPQd
1386 (TTAB 1991), and cases cited therein.

The evidence indicates that applicant’s identified
medi cal device is a particular non-invasive type of
respiratory device that uses continuous positive airway
pressure (CPAP) delivered by a facial or nasal mask; and
that these nedical devices are limted to use for the honme

care of patients with sleep apnea. It is also clear that,
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whil e patients may use these devices thensel ves, the device
is set up in the hone by a trained nedical person who trains
the patient to use it. |In the absence of evidence on this
point, we presune that a CPAP device may be purchased both
directly fromthe manufacturer or honme health care retailer
or froma doctor, who may “prescribe” it for the patient.

It is clear fromthe evidence that there is a category
of catheters used for respiratory therapy. Wile the
registrant’s goods are not limted to catheters for
respiratory therapy, such catheters are enconpassed by the
identification of goods in the registration and would be the
type of catheter nost closely related to a CPAP unit because
both are used in connection wth respiratory therapy.
However, applicant states that catheters are not used in
connection with sleep apnea nor are catheters used for hone
care. Rather, catheters are used on patients only in
hospital or clinic settings; and catheters are inserted by
nmedi cal personnel into patients in connection with invasive
procedures. The patients do not purchase these itens
(except indirectly as part of the billing for the nedical
procedure) and are not aware of the source of these
pr oducts.

The Nexis evidence indicates that CPAP units and
catheters, although they are different types of nedi cal

devi ces, have been used al ong side each other in at | east

10
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one study, and may be used together, apparently for

di fferent purposes, during various types of invasive nedical
procedures. The third-party registrations in the record
indicate that at |east sone narks are registered for a w de
range of medical products that include both CPAP units and
catheters. Finally, we note that the cost of the respective
goods is significantly different.

Therefore, we find that the respective goods are
different products, used for different respiratory purposes
in very different settings (invasive-procedure catheters
used in hospitals versus hone care devices); that the users
and purchasers of the prospective products are quite
different (doctors and nedi cal personnel versus the general
public with sleep apnea)®, and the cost of the respective
products is very different.

In conclusion, despite the substantial simlarity in
the commercial inpressions of applicant’s mark,
CONSTELLATI ON SERIES, and registrant’s mark, CONSTELLATI ON,

t he Exam ning Attorney has not established that the goods
are sufficiently related that the contenporaneous use of the

respective marks on the goods involved in this case is

3 W note that there appear to be at |east some comon purchasers of the
respective goods to the extent that nedical personnel, including
doctors, may be involved in the sale of a CPAP unit to a patient with

sl eep apnea and nedi cal personnel are involved in the CPAP unit set up
and patient training. However, these are sophisticated purchasers who
are likely to know the source of the respective goods and, therefore,
any confusion as to source anong this group of purchasers is likely to
be de minims.

11
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likely to cause confusion as to the source or sponsorship of
such goods.
Decision: The refusal under Section 2(d) of the Act is

rever sed.
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